INTRODUCTION
What does it take for an unmarried pregnant minor -a girl under 18 -to get an abortion in the United States today? Putting aside such practical problems as finding a doctor in regions of the country where there are few abortion providers, what does the law have to say about minors and abortion? Over 44 of the 50 American states have answered the question by enacting 'parental involvement' laws. 1 These are statutes that require a doctor either to notify a pregnant minor's parents or obtain their written consent before performing an abortion. In certain respects, the requirement makes sense. As with other important decisions in a teenager's life, parents may well be the best people to help their daughter think through the complexities of resolving an unplanned pregnancy. Most teenage girls who still live with their parents talk over such decisions with at least one parent even in the absence of a statutory requirement. 2 In addition to parental guidance or support, it is further argued that unless parents know their daughter has had an abortion they will be unable to provide proper medical care, should any post-procedure complications arise. These concerns are commonly incorporated into explanatory 'Legislative Findings' set out at the beginning of parental involvement statutes. Alaska's is typical. It recites its purposes to be:
protecting minors against their own immaturity; fostering the family structure and preserving it as a viable social unit; protecting the rights of parents to rear children who are members of their household; and protecting the health of minor women. 3 But what if an unmarried pregnant minor doesn't want her parents to know that she is pregnant or that she intends to have an abortion? Depending on a number of factors -parental religious beliefs, the circumstances of home life, or just ordinary tensions between parents and teenagers, especially when sex is involved -a pregnant minor may not want to involve her parents in her decision at all. She may be afraid to risk their disapproval or rejection; if she lives in a state that requires consent, she may be afraid to risk their refusal. In cases where the pregnancy results from incest, the minor may have heightened concerns about revealing her circumstances. In addition, as is explained more fully below, as a matter of US constitutional law the decision to terminate a pregnancy cannot be subject to the veto of any third party, even a parent. 4 In light of these considerations and constraints, parental involvement statutes provide the pregnant teenager with an alternative. Instead of talking to her parents, she may go to court and petition a judge for permission to obtain an abortion. The hearing at which she makes her case is called a 'judicial bypass hearing', because it provides an 'end run', or bypass, around parental consent or notice.
In this paper, the origins and implementation of this regulatory scheme -a highly legalistic response to teenage pregnancy resolutionfrom the perspectives of law, politics, and family policy are discussed. It is argued that parental involvement statutes, while often couched in the language of family togetherness and child protection, are less concerned with developing sound or nuanced family policies in the area of adolescent reproduction than with securing a set of political goals aimed at thwarting access to abortion, restoring parental authority, and punishing girls for having sex. These goals are accomplished by requiring minors who seek to abort without parental consultation to participate in the judicial bypass hearing process as a condition to abortion. The lack of nuance in this arrangement is apparent from the scope of the statutes. The law applies not just to adolescents of 13 or 14, but to unmarried 16-and 17-year-olds as well, including those who no longer live at home and those who are already mothers. The sweep of coverage suggests from the start that parental involvement statutes focus not on adolescence as a stage of development but rather on minority as a site of control.
To situate the discussion in its distinctively legal setting, two background points are raised. The first is that the regulation of abortion in the US is largely a matter left to the states. Such matters as licensing abortion doctors and facilities, establishing requirements for informed consent, and funding abortions for poor women -as well as the determination regarding parental involvement for pregnant teenagers -are decided state by state. This means that the circumstances under which pregnant women and girls obtain abortions depend in part on where they live and whether they can travel. Second, while abortion regulation is left to the states, the right to abortion has been secured as a matter of federal constitutional law. In the 1973 case of Roe v Wade, the US Supreme Court (SC) established that a protected right to privacy 'was broad enough to encompass a woman's decision whether or not to terminate her pregnancy'. 5 This holding -protecting 'the right of a woman to chose to have an abortion before viability' -was affirmed in a 1992 case, Planned Parenthood of Pennsylvania v Casey. 6 States may therefore regulate abortion as much as they like provided that the regulation does not create what Casey termed an 'undue burden' or substantial obstacle for women seeking abortion. With this structure in mind -a state regulatory system constrained by federal constitutional provisions -I turn specifically to the regulation of abortion for minors.
THE LEGAL STATUS OF PREGNANT MINORS
An early question left open by Roe was whether the language about a woman's decision to terminate a pregnancy applied to pregnant girls as well. On one hand, under the common law parents have long had the authority to decide what is best for their children in all areas of life, including most forms of medical care. 7 There are a few statutory exceptions -drug use and sexually transmitted diseases, for examplewhere from a health perspective the goal has been to encourage teenagers to get treatment. In most cases, however, parents -not their unemancipated minor children -rule. This principle is now a matter of constitutional significance: over the course of the twentieth century, parental authority to care for and to control children has been established as a protected liberty interest. At the same time, however, the Supreme Court has recognized that minors too have certain constitutional rights. 8 Although under the US Constitution these rights are never quite equal to those of adults, minors nonetheless have been granted limited protections in such areas as criminal procedure, free speech, and, following a line of privacy cases, in aspects of procreative liberty such as the right to obtain contraception. 9 The situation of pregnant minors forced a showdown between these competing interests. Were pregnant girls, like pregnant women, constitutionally protected in their decisions regarding abortion or did this decision properly fall within parental authority? Whose right prevailed? The answer was a compromise of sorts. In a 1979 case, Bellotti v Baird, the Supreme Court acknowledged the special importance of abortion for minors: 'there are few situations in which denying a minor the right to make an important decision will have consequences so grave and indelible'. 10 Yet the Court held firm to its view that the rights of children, even teenage children, are not co-extensive with those of adults for three oft-cited reasons: 'the peculiar vulnerability of children, their inability to make critical decisions in an informed, mature manner, and the importance of the parental role in child-rearing'.
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The Court then concluded that individual states may condition a girl's decision to abort on the consent of or notice to her parents. However, as with pregnant women, no one -not parents, not boyfriend, not whoever the father may be -may exercise a complete veto over a minor's informed decision to abort. 12 But how were these conflicting principles -the minor's right not to be overruled and the parents' right to participate -to work in practice? In thinking through the answer, the Court took seriously the realities of teenage life. It recognized that informing parents about an intended abortion might well function as a de facto veto: 'young pregnant minors, especially those living at home, are particularly vulnerable to their parents' efforts to obstruct both an abortion and their access to court'. 13 Accordingly, the Court held that if a state requires parental involvement in a minor's abortion decision, it must also provide her with 'the opportunity -if she so desires -to go directly to a court without first consulting her parents'.
14 The opportunity takes the form of the judicial bypass hearing, at which pregnant minors attempt to persuade local trial judges to waive parental notice or consent requirements and authorize the abortion. Thus each year thousands of pregnant teenagers learn, whether by going on-line, visiting a clinic or by teenage word of mouth, that if they want an abortion they must first have either a note from home or an order from court.
A. The Hearings
The judge at a bypass hearing must resolve two issues. As set out in Bellotti, he must first assess whether the minor is mature and informed enough to make a decision to abort. If he decides she is sufficiently mature, her petition must be granted and the minor may present it to doctor who can then treat her without the risk of penalty. If, however, the judge finds that the petitioning minor is not mature or informed enough to decide whether an abortion is right for her, he must then decide whether an abortion is nonetheless in her best interests. This second inquiry prevents the peculiar outcome that would otherwise result: a minor deemed too immature to make a decision about motherhood becomes a mother.
The structure of the bypass process is guided by two constitutionally imposed requirements. First, because the very point of the hearing is to avoid parental attention, the process is organized to secure the minor's anonymity so that her parents will not find out about her decision before (or after) the hearing. (The exception are pregnancies that result from rape or incest; these must be reported to local social services for investigation.) To conceal their names and identities, petitioners are given Anonymous or Jane Doe designations; the hearings are held in closed courtrooms or judicial chambers; court personnel are cautioned to treat documents with care. While such safeguards help protect the minor's privacy, serious practical problems remain. She must still appear in the public court house to get to her hearing and, if seen by neighbours or others, she must still be able to explain what she is doing downtown in the middle of a school day. 15 The second constraint concerns speed. The entire process must be completed quickly so that if the bypass petition is granted, the abortion may take place within legal pre-viability time constraints. To make the process move smoothly, states provide minors with attorneys to help them prepare for the hearings. However, studies have shown that local court personnel in many states are often ill-equipped (and on occasion hostile) in providing assistance in starting the process. 16 To make sure that judges themselves do not slow things down, several states provide that if the court fails to render a decision within the statutorily specified period of time (typically 48 hours), the petition is deemed granted.
How do minors fare in bypass hearings? While there are no comprehensive national statistics, it appears that almost all petitions are granted. A five-year study of Minnesota by-pass hearings revealed that out of 3,573 petitions, nine were denied, six were withdrawn, and 3,558 were granted. 17 The Supreme Judicial Court of Massachusetts noted in 1997 that 'judicial approval is nearly a certainty'. 18 Out of 15,000 cases in Massachusetts heard by the year 2000, only 13 were denied and 11 of those were reversed on appeal.
19 Judges tend to fall into two categories: those who grant no petitions, and those who rubber stamp most. Those who grant none are often opposed to abortion on religious or moral grounds. Others may not be so much personally opposed to abortion as they may be politically savvy. State trial court judges in the US are usually elected to office; in the present political climate, any positive association with abortion -especially the abortions of daughters avoiding parents -is bad for one's campaign. 20 In the other category, judges who regularly grant bypass petitions have testified how ill-equipped they feel themselves to be in assessing a pregnant minor's maturity or her best interests with regard to the question of abortion. Their practice is often to approve petitions unless they find the minor is ambivalent about her own wishes. 21 But not all petitions are granted. An Alabama judge denied the petition of a 17-year-old on the grounds that 'petitioner's actions in becoming pregnant in light of sex education in the schools . . . is indicative that she has not acted in a mature and well informed manner'. 22 In Kansas, a judge denied the petition of a 15-year-old, noting that her level of maturity was 'admirable but not extraordinary'. 23 An Ohio court denied the petition of a young woman who was days away from her 18th birthday on the grounds that her pregnancy alone indicated insufficient maturity. 24 Another Alabama judge refused to find mature a 17-year-old high school graduate who supported herself with a full-time job and whose stepfather had threatened her mother if she consented to her daughter's abortion. In that case, the appellate court reversed the decision, holding that 'We can safely say, having considered the record, that, should this minor not meet the criteria for 'maturity' under the statute, it is difficult to imagine who would'. 25 In none of these cases did a court then decide that despite the determination of immaturity, an abortion was nonetheless in the minor's best interests.
While some of these denials were reversed on appeal, not all are appealed or reversed. The result is that some girls tell their parents; some travel to more congenial non-bypass states; and still others become mothers.
B. Process as Punishment
Many of the cases discussed above appear to be deliberate misapplications of law by judges who disapprove of abortion, or perhaps disapprove of pregnant young women who don't want to talk to their parents. Denials based on the personal views of the judge rather than the principled performance of judicial duties are deeply disturbing and excite our sense of injustice. I want to suggest, however, that injustice attaches even to the 'successful' cases where the petition is granted. My argument here is the hearings themselves -and not just their outcomes -are an improper use of law. For whatever the disposition of the petition, all minors who fear telling their parents about their pregnancy or their decision to abort must participate in the bypass hearing process, a process that creates its own set of harms.
The most immediate harm is physical. As the American Medical Association, the American College of Obstetricians and Gynecologists, and the American Academy of Pediatricians have all agreed, and repeatedly testified, the judicial bypass system delays the process of obtaining an abortion and delay is medically problematic. 26 The delay is compounded particularly so for minors, who tend to be slow to recognize or confirm their pregnancies in the first place. Petitioning for a waiver, as well as litigating the denial on appeal, increases the likelihood that the more invasive methods of abortion are often necessary in later stages of pregnancy. Pregnant teenagers are sometimes aware of the medical consequences of delay. In a 2000 Texas case, the Jane Doe petitioner was nearly 18 when she discovered her pregnancy. Although she could have waited until her birthday and obtained an abortion without parental involvement, she chose instead to petition so that she could have the abortion at the earliest possible stage of her pregnancy. 27 In granting Doe's petition before issuing a full decision, the Texas Supreme Court explained that its decision was based on '[T]he record indicat[ing] both that Doe was entitled to a bypass and out of concern that any further delay would subject her to further risk. . . . We made our decision on the side of the minor's safety'.
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Bypass hearings also cause significant psychological distress. Testimony by judges who hear the cases and by the girls themselves leaves no doubt that the experience is one of dread, tension, and anxiety. 29 This can be no surprise. Even before the law steps in, these young women are already pregnant, unmarried, and believe themselves isolated from their parents. Like pregnant women, teenagers must also weigh existing obligations and aspirations against the prospect of motherhood. Of course, adult women do not have to discuss these matters in front of a judge. They do not need to skip school as part of their decision-making process. And adult women do not have to tell either their parents or a judge that they have had sex. Parental consent and notice statutes require precisely this revelation and for many teenagers, fear of talking to parents may have as much to do with revealing their sexual activity as with announcing their pregnancy. 30 Other reasons minors are reluctant to involve parents include the fear of being rejected, kicked out of the family home, or punished physically. 31 There is also the fear, particularly of good girls, in disappointing their (formerly) trusting parents. In a number of cases, minors also express concern about the effect of their disclosure on their parents' marriage or on a depressed or overburdened parent's mental state, although such family-oriented concerns are often dismissed by courts as pretextual or trivial in nature.
If for any of these reasons a minor decides that she will not talk to her parents, she must prepare for a different ordeal: a hearing in court. This leads to a kind of injury distinctly legal in force and origin: the burden of forced speech. 32 Bypass petitioners must testify as to the most private matters in a teenage life: the fact of sexual intercourse; the predicament of pregnancy; the structure or disarray of home life that make her believe she should not involve her parents; her views on motherhood; her success (or not) in life so far; and her idea of her future. Such revelations are intensely difficult for teenage girls, just as they would be for pregnant women who, at least since the pre-Roe days of hospital abortion review committees, have been spared such recitations. 33 That only the judge and a few others are present in a bypass hearing does little to diminish the magnitude of the intrusion. Requiring these disclosures from vulnerable young women is a significant invasion of a minor's privacy. Whether or not such an invasion is a constitutional matter, it is a matter of basic decency: the kind of respectful treatment that all people should be able to expect from their governments. 34 The successful bypass petitioner must be prepared to provide information not only about her grades and after-school jobs (so responsible! so mature!) but also about why she has rejected the good counsel of her parents as well as the alternatives of adoption or motherhood. But a Texas case from 2000 demonstrates that what matters is not thoughtful consideration of these issues but rather the conclusions that the minor has reached. In that case, the trial court denied the petition of a 17-year-old Jane Doe who had researched abortion and its alternatives and had consulted with several counsellors, including three teenagers who had been in the same situation (one had decided to abort and the other two were raising their children). She had also insisted on seeing the foetus on a sonogram screen in order to confront the reality of her decision as directly as possible. Despite the minor's engagement with the moral, medical, and practical dimensions of the decision, the trial court found that she was not sufficiently well informed because 'she did not understand the intrinsic benefits of keeping the child or of adoption'. 35 In short, judicial bypass hearings serve as a unique and rather clever form of punishment. They are intrusive, humiliating, and meant to punish. In urging this characterization, I recognize that many forms of legal processes may humiliate or appear to punish those who must participate in them. Hearings over competency, child custody, immigration marriage fraud, or drunk driving, for example, often demand testimony that is unpleasant for those involved. My concern is not, however, with humiliation or harassment that is incidental to a process but rather with the intentional use of legal process to punish in cases where the petitioner has committed no legal wrong. It is worth remembering that these pregnant teenagers are petitioners in a civil action. They are petitioners -there is no prosecutor; there is no defendant. (There is, however, a disturbing trend in Alabama, where some judges have begun to appoint guardians ad litem to represent the foetus; they have then been permitted to cross-examine the teenager about her decision and to call witnesses to testify about the consequences of the abortion for the foetus. 36 This kind of twist makes the hearings more directly adversarial and adds an extra-statutory burden on the petitioning minor.) Despite a petitioner's legal 'innocence', much of the existing structure and content of bypass hearings -the secrecy, the nature of the questions, the mandatory revelations -convey a sense of her wrongdoing. 37 This point is not lost on minors. As one Massachusetts teenager explained after her hearing, 'I'm only 16, and usually at this age, you know, you don't see people going to court for good things'. 38 And just what has she done wrong? I suggest that the bad behaviour takes three forms: her sexual activity; her decision to seek an abortion; and the defiance of parents in regard to both of these.
Each of these was once a matter for law to handle. Until the 1970s, parents regularly brought their sexually active daughters to the attention of the juvenile court. 39 But reform schools and maternity homes are now institutions of the past. Disobedient teenagers are no longer physically detained; pregnant high-schoolers are no longer expelled; and abortion is legal. Female teenage sexuality, once subject to an array of sanctions, now sells Pepsi (or any other product). But while female teen sexuality has been relocated from juvenile court to billboards and kiosks, it has not been normalized. In contrast to social attitudes in such western European countries as France or Sweden, teenage sexual activity in the US is regarded as abnormal and problematic. Abstinence is the primary focus of federal government efforts (as well as those of many local school districts) for combating unplanned teenage pregnancies. 40 Parental involvement statutes serve to reassert a form of legal authority over the sexual behaviour of daughters that was more clearly under parental control. State legislatures are clear about this: recall the explicit statutory purpose of 'protecting the rights of parents'. The Michigan legislature was even more explicit: its parental involvement statute is called the Parental Rights Restoration Act. 41 And just how do such statutes restore parental rights? The intended connection between parental involvement and bypass hearings was set out by a justice of the Texas Supreme Court:
Although the state cannot prohibit minors from obtaining an abortion, it can and has created a rule of law sufficiently impressing upon minors the seriousness of the abortion decision and that the State wants the parents to be informed. . . . Once a minor becomes aware of what she must go through to obtain a judicial bypass, she will choose for herself to involve her parents. 42 The idea seems to be that rather than undergo a judicial bypass hearing -that is, sneak off to court during school hours to discuss one's pregnancy, sexual history, and life plans with a middle-aged strangergirls will choose to talk to their parents, who will in turn persuade their daughters not to abort. While it is unclear that parents in general counsel against abortion, this is clearly the legislative expectation. 43 This scheme -bypass hearing as threat -works only if the hearings are understood as a kind of ordeal. For girls who still refuse to involve parents, the hearings move from a threat to an experience. And the nature of the experience -humiliating, risky, intrusive -is properly understood as punishment. If some teenagers insist on aborting against the perceived wishes of their parents, bypass hearings at least make them pay a price for their decision.
C. Policies and Politics
Understanding the hearings as a means of imposing control over teenage sex and abortion helps explain why bypass statutes are so popular among legislatures despite the fact that so few petitions are denied. Bringing about actual conversations between parents and their daughters may not be the only or the most accurate measure of statutory success. To be sure, some girls will decide to talk to their parents on account of the requirement, and may well reach a more satisfying decision by virtue of that input and support. But in thinking about parental involvement, several factors are worth keeping in mind. The first concerns the nature of the required involvement. In general, the legislation demands neither conversation nor informed counselling, as required in several western European countries. The legal requirement in the US is a signature. Second, families who engage with one another in meaningful intergenerational ways are likely to have established lines of communication and trust before the arrival of an unplanned pregnancy. 44 Finally, a few states require consent or notice to both parentsand with no exemption for non-custodial parents. It is hard to see how involving two parents is intended to do anything but thwart the abortion plans of a teenager who has already talked to one parent. Indeed, after studying Minnesota's two parent rule, the US Supreme Court found that there was no justification for the requirement; a majority of the justices concluded nonetheless that the availability of a bypass hearing made up for the problem. 45 By contrast, in order to increase the likelihood that pregnant minors will confide in some trusted adult, the state of Maine offers its pregnant minors two options. They can either get consent from a parent or another adult family member, or they can receive comprehensive counselling on pregnancy, abortion, adoption, and state support for child care from one of nine categories of authorized counsellors (including nurse, clergy, social worker, psychologist). 46 Wisconsin similarly permits grandparents or aunts, uncles, and siblings over the age of 25 to consent. 47 The popularity of parental involvement statutes is also due to the political capital they offer politicians who can suddenly be pro-life, pro-choice, and all pro-family all at once. Polls consistently show that even those who support abortion generally favour limiting it for teens. 48 'Pro-choice' politicians, such as Bill Clinton when Governor of Arkansas, regularly sign parental involvement legislation without apology or hesitation. Thus it may not matter that most bypass petitions are approved. At the level of symbolic politics, the statutes vindicate a moral position against teenage promiscuity and for parental authority. They represent law on the books that says in our state girls can't run around having sex and aborting their foetuses. As an expressive matter, the legislation is gratifying to legislators and constituents. To the extent that it actually may reduce the rate of teenage abortion -a difficult correlation to measure -all the better. 49 Finally, thirty years after Roe v Wade and a decade after Casey, there are few areas of abortion regulation where there is much constitutional room to move: late term abortions and minors are about all that remain. In this regard, the enactment and stringent implementation of parental involvement laws offer an opportunity for legislators and judges to do something. In 1998, four justices of the Alabama Supreme Court characterized the Alabama's statute in just this way:
[I]t seems clear that the Legislature intended, in adopting the Parental Consent Statute, to preserve the life of the unborn, and that it deliberately was doing what it could within the constraints of the Federal Constitution, as interpreted by the SC of the United States, to accomplish that purpose. 50 Yet as the Alabama judges acknowledge, abortion is legal in the United States, even for minors. The decision remains that of the pregnant girl, subject either to parental notice or a judicial determination of maturity. Judicial bypass hearings that provide anything less than a fair assessment of the minor's maturity or best interests seriously compromise her right to decide. Yet as I have suggested, it is not only the improper implementation of the hearings that is troubling but the purpose behind their enactment in the first place. Abortion is almost always a complex matter, whether at the level of private decision-making or of legal regulation. With regard to minors, complex questions of competency, counselling, contraception, social rights and familial support are all matters for research and careful policy debate and development. But these are not the issues at the heart of the discussion in the United States, where the focus is instead on preventing abortions. Parental involvement statutes have little to do with improving the quality of a minor's decision and much to do with dissuading her from abortion and punishing her if she proceeds. Giving vulnerable young women the option of confronting their parents or participating in a judicial bypass hearing may be good politics in the United States, but it is misguided family policy that discredits our collective better judgment.
